IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON
VENELLA RUSSELL PLAI NTI FF
VS. CAUSE NO. 3: 97CV006-D- A

NEW YORK LI FE | NSURANCE COMPANY
and WLLIE WRIGHT, JR DEFENDANTS

MVEMORANDUM OPI NI ON

Thi s cause conmes before the court upon the notion of def endant
WIillie Wight, Jr. to dism ss the conpl ai nt agai nst hi mpursuant to
Federal Rule of G vil Procedure 12(b)(6) for failure to state a
claim The plaintiff has responded and this notion is ripe for
determ nati on. After thoroughly reviewing the record and the
Amended Conpl aint, the court is of the opinion that the defendant’s

nmotion is not well taken and shall deny it.

FACTUAL BACKGROUND!

Def endant WIllie Wight, Jr. was an agent of defendant New
York Life Insurance Conpany (“New York Life”) throughout the
relevant time in question concerning this cause of action. On
Novenber 8, 1994, Wight sold the plaintiff alife insurance policy
on her life and the life of her husband, Joe Hanner Russell. Wile
Wight filled out Ms. Russell’s insurance application, she informnmed

hi mthat her husband had suffered fromliver problens in the past.

Y'n ruling on a notion to dismss, the court nust take as
true the well-pl eaded allegations in the conplaint, and construe
themin the Iight nost favorable to the plaintiff. Truman v.
United States, 26 F.3d 592, 594 (5'" Cir. 1994). The court’s
recitation of the facts of this case reflects this rule.




Wight nmade a material representation to M. Russell, wth
know edge of its falsity and with the intention that she rely upon
it inentering the contract, that her husband s liver history would
present no obstacle to obtaining coverage. M. Russell reasonably
relied upon Wight's m srepresentation, because of his actual or
apparent authority as a New York Life insurance agent, and entered
into an insurance contract with New York Life.

Ms. Russell’s husband died and the plaintiff filed a claimfor
benefits under the insurance policy. New York Life rescinded the
policy on February 22, 1996 and proffered as its reason for doing
so the mnmedical history of her husband, including his |iver
probl ens. In her Amended Conplaint, M. Russell avers that she
fulfilled all conditions required of her by the insurance policy
and she is entitled to $9,825.00 plus interest fromthe date of her
husband’ s deat h. Ms. Russell sued Wight and New York Life for
conpensatory and punitive damages. This notion to dismss

f ol | owed.
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U.S. 1105.
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suMmmary judgmentif itdoesnotr el yuponsuchdocumer
. WHICH COMPLAINT ISAT ISSUE

The court notes that in his memorandum brief in support of his motion to dismiss, Wright
addresses the factua alegations set out in the plaintiff’ s origind complaint. See Mem. In Supp. Of
Def., Willie Wright’s Mot. To Dismiss (“Wright Mem.”). As noted in the plaintiff’'s regponse,
however, the plaintiff filed an Amended Complaint prior to the filing of any reponsve pleading by
either defendant.? Mem. In O pp. T o Def. Willie Wright, Jr.’s Mot. T o Dismiss (“ Plaintiff Mem.”).

As uch, it is the Amended Complaint to which the court mug look in ruling upon the present

12(b)(6) motion.®> King v. Dogan, 31 F.3d 344, 346 (5™ Cir. 1994) (noting amended complaint

2ln his rebuttal, Wight argues that the proper conplaint to
be considered is the original one since he was not served with
t he Arended Conplaint prior to his responsive pleading. Wight
Rebuttal, p.1-2. Wight m sconstrues the rel evant procedural
rule. Rule 15 of the Federal Rules of Cvil Procedure sets out
that “[a] party may anmend the party’s pleading once as a matter
of course at any tine before a responsive pleading is served.”
Fed. R Cv.P.15(a). The record indicates that Ms. Russell filed
her Anmended Conpl ai nt on January 21, 1997. Wight filed his
Motion to Dismss on February 3, 1997 and has not yet filed an
Answer. As such, Ms. Russell properly anmended her conpl ai nt
before any responsive pleading was served in this case.

SWight requests that his notion and supporting menorandum
brief be considered as addressing the allegations contained in
t he Arended Conpl ai nt should the court find that the plaintiff
properly anended her conplaint as to Wight. Since the court has
so found, it shall so consider Wight's notion and brief. As an
aside, the court notes that Wight’s notion to dismss would have
been granted as to the original conplaint as the court has
al ready found that the original conplaint fails to state any set
of facts sufficient to support an award agai nst defendant Wi ght.
Russell v. New York Life Ins. Co., et al., Cause No. 3:97cv006- D
A (N.D. Mss. Feb. 10, 1997) (Davidson, J.) (Menorandum Qpi ni on
and Order Denying Mdtion to Remand).




upersedesorigind complaint).
[1. PLAINTIFF SAMENDED COMPLAINT OVERCOMES 12(b)(6) HURDLE

The main focus of the defendant’ s motion to dismiss centers on the fact that the complaint
failsto allege tha Wright wasinvolved in the cancellation or denial of theinsurance policy and, even
if the complaint could beread to include such afactual assertion, Wright, asan agent for adisclosed
principal, incurs no individual liability for the acts or omissions of his principal. Wright Mem., p.3
(citing cases). Asnoted by the court in its Memorandum Opinion addressing the plaintiff’s Motion
to Remand, “Mississippi law sefs out hat an agent for a disclosed principal incurs no personal
ligbility for a breach of duty or contract between the disclosed principal and athird party.” Russll,

Cause No. 3:97cv006-D-A, Mem. Op., p.4 (footnote omitted) (citing McFarland v. Utica Fire Ins,,

814 F. Supp. 518, 521 (S.D. Miss. 1992), aff'd, 14 F.3d 55 (5™ Cir. 1994); Whedler v. Frito-L &,
Inc., 743 F. Supp. 483, 486 (S.D. Miss. 1990)).

How eve, an agent may be independently liable where the third party establishes separate,
tortiousconduct by the agent. Wheder, 743 F. Supp. at 486; see also McFarland, 814 F. Supp. at

521 (noting agent persondly liable only for conduct rising to level of gross negligence, malice, or
reckless disregard for third party’s rights). The plaintiff asseverates that she has met her burden in
this regard because she has gecifically alleged fraud as a cause of action. Wright counters in his
rebuttal that even though Ms. R usel may have pled fraud,

Wright is still entitled to a dismissal because the complaint failsto gate [a] cause of

action as to him individualy. Insead of aleging an independent cause of action

againg Wright, the Complaint simply says th[at] Wright “was acting within the

course of his employ ment when he committed fraud againg the plaintiff.” 1f Wright

was an agent for a disclosed principal, acting within the scope of that relatonship,

then he hasno individual liability .
Wright Rebuttal, p.2.

The defendant misconstrues Mississippi lav . The Mississippi Supreme C ourt, in American

Fire Protection, Inc. v. L ewis, noted that “an individual may behed jointly ligble with a corporation

foratort hecommitsasan agent of thecorporation.” 653 So. 2d 1387, 1391 (Miss. 1995) (emphasis

added) (citing Kitchens v. Mississippi Ins. Guar. Ass'n, 560 So. 2d 129, 134 (Miss. 1989)).

Although Mississippi law sets out hat an agent acing within the course and scope of his



employ ment for a disclosed principal will not incur personal liability to third partes in the context
of contractual duties, Mississippi courts have not extended that immunity to include actions based

ontort law. New smev. Shdter Gen. Ins. Co., 792 F. Supp. 1022, 1025 (S.D. Miss. 1991) (citing

Whedler v. Frito-L ay, Inc., 743 F. Supp. 483, 486 (S.D. Miss. 1990)). An agent may incur personal
ligbility for his ow nindependent torts, whether or not heis acting within the course and scope of his
employment. Id.. If theagent isacting within the scope of his employ ment when his conduct tums
tortious, then both he and his employer may incur liability for thewrongful actions. 1d. (“[U]nder
Mississippi law, an insurer may incur liability for the frauds and misrepresentations of its agents
made within the scope of their agency for theinsurer.”).

How eve, the Mississippi Supreme C ourt muddied the waters a bit in this context in a 1991

case syled Bassv. Cdlifomia Life Ins. Co., 581 So. 2d 1087, 1090 (Miss. 1991). Inthat case, the

high court made the sweeping statement that “while ‘adju sters, agents or other similar entities’
should not be hed liable for ordinary negligence in performing their duties, they can ‘incur
independent liability when [their] conduct constitutesgross negligence, malice, or reck lessdisregard
for therights of theinsured.”” New ome, 792 F. Supp. at 1026 (quoting Bass, 581 So. 2d at 1090).
As such, it appears that the court raised the standard under which an agent may be held personaly
ligble intort and excluded individual ligbility based on mere negligence. If that is indeed the holding
in Bass, the undersigned is unsure of the reasoning underlying such adistinction between torts. The
general analy sis jusify ing imposition of persond tort ligbility upon agents is that

From the standpoint of a person injured by the wrongful act of another, the
relaionship of principal and agent is immaterial, and the status of the wrongdoer in
that connection of no consequence. Thisis for thereason that thetort liability of the
agent is not based upon the contractud relaionship exising between the principal
and agent, but upon thecommon-lav obligation that every person mus so act or use
that which he controls asnot to injure another. . .. Thus, whether he isacting on his
ow n behdf or for another, an agent who violates a duty which he ow esto a third
person is answerable to theinjured party for the consequences Itisno excuseto an
agent that his principal is aso liable for a tort, inasmuch as the rights of a principal
and agent inter se do not measure the rights of third persons againg either of them
for ther torts. . ..

3 Am.Jur.2d Agency 8 309 (1986); see also L a@tch v. Homsby, 935 S.\W.2d 114, 117 (T ex. 1996);

Babic v. Berg, 666 So. 2d 943, 943 (Fla. App. 1995); Inter-Connect, Inc. v. Gross, 644 So. 2d 867,




869 (Ala.1994) (“ Thereason for finding persond liability is that the agent persondly has committed

aw ong, independent of the principal’s wrongdoing.”); DCA Architects, Inc. v. American Bldg.

Conaultants, Inc., 417 S.E.2d 386, 388-89 (Ga. App. 1992). If an agent may beheld personally liable

because he has committed a persond wrong, a holding arbitrarily extending immunity to an agent
when the claimed persona wrong is negliigence would seem to be aflav ed one

Even in light of the Bass decision and its possble ramifications, however, this court cannot
conclude that the plaintiff has failed to state a claim againg Wright. She has alleged that he made
intentiona, fraudulent misrepresentations to her upon which she reasonably relied in executing the
aubject insurance policy. The court is of the opinion that such alegations raise the gecter of
conduct constituting gross negligence, malice, or reckless disregard for the rights of the insured

plaintiff. New ome, 792 F. Supp. at 1026 (citing Independent Life & Accident Ins. Co. v. Peavy,

528 So. 2d 1112, 1115 (Miss. 1988) (agents’ misrepresentations which “lulled [insured] into
believing his benefits would remain available . . . congituted either an intenonal wrong or such
gross negligence asto evidence reck lessdisregard for [insured’ s] rights”)). T he plaintiff’s Amended
Complaint states a cause of action againg Wright individually and his motion to dismiss mug be
denied.

A separate order in accordance with this opinion shall issue this day.

THIS __ day of Febuay 1997.

United States District Judge



IN THEUNITED STATESDISTRICT COURT
FOR THENORTHERN DISTRICT OF MISSISSIPPI
WESTERN DIVISION

VENELLA RUSSELL PLAINTIFF
VS CAUSE NO. 3:97CV006-D-A
NEW YORK LIFE INSJRANCE COMPANY

and WILLIE WRIGHT, JR. DEFENDANTS

ORDER DENYING DEFENDANT’S
MOTION TO DISMISS

Pursuant to a memorandum opinion issued this day, the court upon the consideration of the
Motion to Dismiss filed by defendant Willie Wright, Jr. finds the motion not well taken and shall
deny it. Therefore it is ORDERED that:

) the Motion to D ismiss filed by defendant Willie Wright, Jr. ishereby DENIED.

SO ORDERED this___ day of Febuay 1997.

United States District Judge



